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POINT I
THE COURT ERRED IN DISMISSING WHWC'S CLAIMS FOR 25 ACRE FEET
OF WATER BECAUSE THERE ARE QUESTIONS OF FACT AND THE COURT
IMPROPERLY WEIGHED EVIDENCE IN DISMISSING WHWC'S
CAUSE OF ACTION
In Point I of Tolman's response to Winchester Hills Water Company' ("WHWC")
cross-appeal, Tolman presents three subpoints as to why the trial court's directed
verdict was correctly granted. They are simply Tolman's argument of the evidence
that supports Tolman's theory of the 25 acre feet issue. If Tolman's subpoints are
worded slightly different, they become issues of fact which the Judge improperly
weighed prior to dismissing WHWC's claim as to 25 acre feet of water. The
subpoints reworded set forth the following issues:
1.

Whether or not Eaglebrook Corporation ("Eaglebrook") is liable to
WHWC for 25 acre feet of water.

2.

Whether or not Tolman was contractually responsible to provide
any water to WHWC as of December 31, 1988.

3.

Whether or not Shad Investment Development Company, Inc.,
("SIDCO") was obligated to provide WHWC an additional 50 acre
feet of water as of December 31, 1988.

The trial court should have allowed Tolman's arguments, and WHWC's
competing arguments as to these issues, to be decided by the jury rather than the
court issuing a directed verdict against WHWC on contested issues of facts.
A. WHWC did not waive its claim against Eaglebrook for 25 acre feet of water,
and there are issues of fact as to whether or not Eaglebrook is liable to WHWC
for 25 acre feet of water.
Tolman's argues that WHWC somehow waived its claims against Eaglebrook as
to the 25 acre feet of water issue. Tolman supports that argument by stating that
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WHWC's counsel only referred to "Tolman" and not "Eaglebrook," during the directed
verdict argument portion of the trial. (See pages 21-22 of Tolman's Reply Brief.)
In Chevron U.S.A., Inc., v. State Tax Comm'n, 847 P.2d 418, at 421 (Utah App.
1993), this court states that "should there be a failure to present evidence on a claim
at issue it is generally viewed as a waiver." There has been no such waiver in this
case. Count IV of WHWC's Counterclaim seeks 25 acre feet of water from the
"Plaintiffs." (Record, hereinafter *'R." 391.) The record is replete with evidence
presented by WHWC regarding its claim for 25 acre feet of water. There never was a
waiver, express or implied, by WHWC against Eaglebrook or any of the Plaintiffs.
WHWC's counsel referred to "Tolman" generically when referring to "Plaintiffs"
because Tolman himself referred to himself and Eaglebrook interchangeably at times
during the trial. Tolman's counsel also made such references throughout the trial.
The trial court also referred at times to the Plaintiffs generically as "Tolman."
For example, Tolman testified as follows:
Q. Mr. Tolman, is it your testimony, is it not, that you own one-third of
the Winchester Hills water system.
A. Yes.
Q. And you received that one-third of the water system by a Bill of Sale
from SIDCO; isn't that right?
A. Yes. And-and also in the agreement, which-where we separated our
assets.
Q. Sure. And you got that one-third of the water system as part of the
assets that you acquired when you split from Mr. Walters and SIDCO;
isn't that right?
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A. Yes. (Trial Transcript, Vols. I-V, hereinafter "T." 502, Ins. 16-25; T.
503, Ins. 1-2.)
This testimony refers to the one-third of the water system which was clearly
transferred to Eaglebrook, not Tolman pursuant to the February 25, 1989 Agreement.
(Trial Exhibits, hereinafter, "Ex." P-15.) Tolman, however, refers to "his" ownership
of one-third of the system even though Eaglebrook owned it.
Mr. Tolman further testified that he was liable for the terms of the February 25,
1989 Agreement, when it is clear that the February 25, 1989 Agreement obligated
Tolman's corporation (Eaglebrook) rather than Tolman.
Q. I see. Isn't true that you're obligated by the terms of the February
25th, 1989 agreement for one-half of all of SIDCO's liabilities as of
December 31, 1988?
A. Up to December 31, yes.
Q. Okay. Aren't you liable for one-half of—of the Winchester Hills Water
Company's water shortfall?
A. Prior to December 31st, I would be. T. 532, Ins. 12-18.
Mr. Tolman's counsel, at times during the trial, also referred to Tolman and
Eaglebrook interchangeably. For instance, after Plaintiff's rested their case, WHWC
moved for a directed verdict as to Plaintiffs entire case. During argument of that
motion, Tolman's counsel stated:
We also have the testimony that Mr.-or the fact that Mr. Tolman owns
one-third of it. That's a fairly easy calculation. The questions is is if Mr.
Tolman has been totally removed from being able to make use or receive
any benefit from his property, then the jury can make a determination
that that has a value to it. (Emphasis added.) T. 633, Ins. 19-24.
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Here, Tolman's counsel refers to Tolman's ownership of one-third of the water
system, when the February 25, 1989 Agreement clearly states that title to that asset
was transferred to Eaglebrook, not Tolman.
In granting WHWC's motion for directed verdict as to Plaintiffs entire case, the
Court used "Tolman" when referring to Eaglebrook. The court stated:
The jury has heard a lot of evidence about what Winchester Hills did or
didn't do with regard to Mr. Tolman's desire to use what he viewed as
his one-third ownership right in the system. (Emphasis added.) T. 635,
Ins. 7-10.
The court further stated:
The issue in this case, as it seems to the Court, is what did Mr. Tolman
receive when he was granted a one-third ownership interest in the water
system in the Winchester Hills Subdivision. Mr. Tolman is of the opinion
that he had absolute outright ownership of one-third of the system, and
he seems to be of the opinion that he could have done anything he
wanted to do with it up to and including selling it to someone from
Russia. And I believe his answer to that is yes.
The Court views the documents differently. It's apparent to the Court that
the water agreement of January 19, 1989, and the settlement agreement
of February 25th, 1989-both of which are binding upon Mr. Tolmanclearlv indicate that his sole right with regard to that one-third interest in
the water system was to hold it until he developed additional properties,
at which time he was reguired to return that property or to turn that
property over to Winchester Hills Water Company. He did not have the
right under those agreements to distribute that property to anyone else
or to sell it to anybody, no matter where they were from. (Emphasis
added.) T. 636, In. 25; T. 637, Ins. 1-20.
Later in the trial, when Tolman moved for a directed verdict against WHWC's
claim for 25 acre feet of water, his counsel used "Eaglebrook" and "Tolman"
interchangeably.
The second issue is the claim for the-the claim that Eaglebrook
corporation is responsible to return 25 acre~to deliver 25 acre feet of
4

water to the Winchester Hills Water Company. There is no agreement or
any point in the agreement that requires any further contribution of water
to Winchester Hills Water Company. The specific agreement dated
February 25, 1989, and confirmed by this court as being the dispositive
agreement states that Eaglebrook and Tolman, etc., are only responsible
for the liabilities of Shad Investments and Development as of December
31, 1988. (Emphasis added.) T. 781, Ins. 23-25; T. 782, Ins. 1-8.
In response to that argument WHWC's counsel referred to "Tolman" generically
and did not reference Eaglebrook. T. 788, Ins. 4-9.
Tolman's counsel understood WHWC's argument to be directed towards
Eaglebrook. Indeed, in responding to WHWC's argument, Tolman's counsel again
argued that "Eaglebrook" was not liable for the 25 acre feet of water.
And finally, Your Honor, as to-just to reiterate on the 25 acre feet, a
liability is a liability. It is not something that is unliquidated at the time,
it's something that has arisen. And Eaglebrook is not liable for anything
beyond December 31st, 1988. T. 792, Ins. 23-25; T. 793, Ins. 1-2.
In ruling on Plaintiffs motion the Court referred to all of the Plaintiffs, but then
referred generically to "Tolman" when discussing Eaglebrook's responsibility under
the February 25, 1989 Agreement.
Even if I could, there is nothing in that agreement that says that Mr.
Tolman or Eaglebrook or Lava Bluff is responsible for making sure that
Winchester Hills Water Company has adequate water to service the
needs of its residents. That responsibility, under all the agreements, falls
squarely on the shoulders of SIDCO. They're the ones that agreed to
provide the water; they're the ones who should be held responsible. Mr.
Tolman was not a member of-or was not a shareholder in SIDCO when
the water agreement was reached, . . . His responsibility under the
February agreement was half of the liabilities of SIDCO up to December
31st 1988. (Emphasis added.) T. 794, Ins. 19-25; T. 795, Ins. 1-7.
Tolman cannot now argue that WHWC waived its claims against Eaglebrook as
to the 25 acre feet of water issue, inasmuch as Tolman, counsel, and the court all
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used "Tolman" and "Eaglebrook" interchangeably when referring to the 25 acre feet of
water issue.
The fact that the judgement refers only to "Tolman," should not limit this Court
from reviewing the trial courts directed verdict and examining the evidence in the light
most favorable to WHWC. For the reasons set forth in WHWC's cross-appeal brief,
this court can find a reasonable basis in the evidence and in the inferences drawn
therefrom that would support a judgement in favor of WHWC against "Tolman" or
"Eaglebrook", and therefore the directed verdict cannot be sustained. See Gourdin v.
Sharon's Cultural Educ. Recreational Assoc, 845 P.2d 242, 243, (Utah 1992.)
Furthermore, the court inappropriately weighed evidence in granting the
directed verdict. During cross examination Tolman admitted that he (or Eaglebrook)
was liable for one-half of WHWC's water shortfall prior to December 31, 1988.
Q. Okay. Aren't you liable for one-half of-of the Winchester Hills Water
Company's water shortfall?
A. Prior to December 31st, I would be. T. 532, Ins. 16-18.
When the Court entered its directed verdict against WHWC it reasoned as
follows:
Even if I could, there is nothing in that agreement that says that Mr.
Tolman or Eaglebrook or Lava Bluff is responsible for making sure that
Winchester Hills Water Company has adequate water to service the
needs of its residents. (Emphasis added.) T. 794, Ins. 19-23;
Even though Tolman unequivicably stated that he was liable for one-half of
WHWC's water short fall prior to December 31, 1988, the Court dismissed his
testimony and ruled that Tolman was not responsible to supply WHWC water.
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In addition, the court entered Findings of Fact regarding the 25 acre feet issue.
Black's Law Dictionary defines a Finding of Fact as a "determination of a fact by the
court, averred by one party and denied by the other, and founded on evidence in the
case. C.I.T. Corp. v. Elliot 66 Idaho 384, 159 P.2d 891, 897." Black's Law Dictionary
Fifth Edition (1979). Findings of Fact in this instance show that the Court
inappropriately weighed evidence to find those facts. For example, Findings of Fact
paragraph 5 reads as follows:
5. WHWC agreed to be bound by the January 19, 1989 Agreement.
Pursuant to the January 19, 1989 Agreement, WHWC agreed that it
owned sufficient water to service phases I and II in the Winchester Hills
area. R. 1359.
The court made that finding even though Russ Walter, the drafter of the January
19, 1989 Agreement, testified that the language in the agreement stating that WHWC
owned sufficient water to service phases I and II was wrong, and was based upon his
calculation error. T. 231. Walter further testified that there was indeed a 50 acre foot
short fall of water needed to service phases I and II. T. 257. Tolman also agreed
that at the time the January 19, 1989 Agreement was signed that there was 50 acre
short fall of water. T. 513-514. In order to make the finding contained in paragraph 5
of the Findings the Court had to dismiss Walter's and Tolman's testimony regarding
the water shortfall.
Based on Finding of Fact no. 5, the Court entered Conclusion of Law no. 5
which reads as follows:
5. Pursuant to the January 19, 1989 Agreement, WHWC is bound by the
statement therein that there is sufficient water to service Phases I and II.
R. 1359.
7

This conclusion is wrong inasmuch as it completely ignores Walter's and
Tolman's testimony regarding the fact that there was a 50 acre foot short fall of water
when the January 19, 1989 Agreement was entered into.
WHWC did not waive its claims against Eaglebrook or any of the Plaintiffs as to
the 25 acre feet of water issue. Furthermore, there is a reasonable basis in the
evidence and in the inferences to be drawn therefrom to support a judgement in favor
of WHWC. Finally, the court inappropriately weighed evidence when it directed its
verdict against WHWC as to the 25 acre feet of water issue. This court should allow
the issues regarding the 25 acre feet of water to be presented to the jury for the jury's
consideration.
B. Whether or not Tolman was contractually responsible to provide any water to
WHWC as of December 31, 1988 is an issue of fact.
In subpoint II of Point I of Tolman's response to WHWC's cross-appeal, Tolman
argues that he was not contractually responsible for any obligation that SIDCO may
have had to provide any water to WHWC as of December 31, 1988. Tolman spends
approximately three pages arguing why he was not responsible for SIDCO's
obligations to provide water to WHWC. See pages 24-27 of Tolman's reply brief.
This argument however, totally contradicts Tolman's trial testimony. When asked
about his contractually liability under the terms of the February 25, 1989 agreement
Tolman testified that lie was liable for one-half of WHWC's water short fall prior to
December 31, 1989.
Q. I see. Isn't it true that you're obligated by the terms of the February
25th, 1989 agreement for one-half of all SIDCO's liabilities as of
December 31 of 1988?
8

A. Up to December 31, yes.
Q. Okay. Aren't you liable for one-half of—of the Winchester Hills Water
Company's water shortfall?
A. Prior to December 31st, I would be. T. 532, Ins. 12-18.
Whether or not Tolman or Eaglebrook was contractually responsible for one-half
of SIDCO's obligation to provide water to WHWC as of December 31, 1988 is a
question of fact which the jury should have decided. The trial court inappropriately
took this issue away from the jury and instead directed a verdict against WHWC. As
set forth in WHWC's cross-appeal brief, there is a reasonable basis in the evidence
and the inferences drawn therefrom that would support a judgement in favor of
WHWC on this issue. This Court should set aside the directed verdict and allow the
jury to decide this issue.
C. SIDCO was obligated to provide WHWC an additional 50 acre feet of water as
of December 31, 1988.
Tolman also argues that SIDCO was not obligated to provide WHWC an
additional 50 acre feet of water as of December 31, 1988. See sub-point 3 of Point I
of Tolman's reply argument. This argument also contradicts Tolman's trial testimony
and the testimony of Russ Walter, SIDCO's President.
Tolman testified that at the time he left SIDCO, there existed a 50 acre foot
shortfall of water for Phases I and II. T. 513, Ins. 19-25; T. 514, Ins 1-3. He also
opined that SIDCO. not Tolman, should make up the water shortfall.
Q. It's your testimony, Mr. Tolman, that SIDCO should make up that--the
shortfall that we've talked about in Phase I and II?
A. Yes.
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Q. And what you're saying, then, is that the water company should be
suing Mr. Walter or SIDCO for the shortfall, not you?
A. Yes. I have said that many years ago. T. 534, Ins. 19-25; T. 535, In.
1.
At trial Russ Walter testified as follows:
Q. Isn't it a fact that after January-February of 1989 that the water
company was short approximately 50 acre feet of water?
A. Yes.
Q. And isn't it a fact that SIDCO has deeded to the water company 25
acre feet of water?
A. Yes.
Q. And you're aware that Eaglebrook or Lava Bluffs or Mr. Tolman have
not deeded 25 acre feet.
A. Yes.
Q. Is it your opinion that they owe the water company 25 acre feet of
water?
A. Yes. T. 257, Ins. 19-25; T. 258, Ins. 1-6.
Furthermore, SIDCO, through Russ Walter, entered into a agreement with
WHWC on July 24, 1991. In that agreement Walter, on behalf of SIDCO
acknowledged that at the time of the execution of the January 19, 1989 Water
Agreement, WHWC did not possess a water right sufficient to provide water for
phases I and II, and that SIDCO agreed to make up 50% the purported deficiency.
Ex. P-26.
The above evidence presented at trial clearly shows that there are disputed
issues of fact regarding SIDCO's obligation to provide water to WHWC. The
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argument set forth in subpoint 3 of Point I of Tolman's reply brief should not be
argued to this court in support of the trial courts directed verdict, but should have
been argued to the jury as the trier of contested issues of fact.
CONCLUSION AS TO THE DIRECTED VERDICT
Point I of Tolman's reply brief is an argument of the facts that support Tolman's
theory that he and/or the other Plaintiffs are not liable to provide 25 acre feet of water
to WHWC. As set forth above, there are issues of fact that are disputed between the
parties. The court improperly weighed the evidence and made findings of facts
regarding these disputed issues prior to directing a verdict against WHWC. Tolman's
argument should not be presented to this court but instead should have been
presented to the jury for the jury's determination. This court should set aside the
directed verdict as to WHWC's claim to 25 acre feet of water against the Plaintiffs, and
order that a jury hear and decide the evidence.
POINT II
IN THIS CASE THE TRIAL COURT ABUSED ITS DISCRETION BY NOT ORDERING
EAGLEBROOK TO IMMEDIATELY RETURN LEGAL TITLE TO
ONE-THIRD OF THE WATER SYSTEM TO WHWC
Tolman argues in his reply brief that the trial court did not abuse its discretion
when it ruled that Eaglebrook holds a one-third interest in constructive trust for
WHWC according to the terms of the January 19, 1989 Agreement. Tolman claims
that the January 19, 1989 Agreement gives both WHWC and Eaglebrook important
contractual rights that the constructive trust protects. What Tolman fails to state, and
the trial Court did not consider, was that Eaglbrook wrongfully obtained title to one-
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third of WHWC's water system on December 31, 1988. Had that transfer not taken
place there would have been no reason for the January 19, 1989 Agreement to set
forth conditions for how and when Eaglebrook was to return its wrongfully obtained
one-third interest in the water system to WHWC.
Neither Tolman or Eaglebrook had a legitimate claim to the water system, or
any part thereof prior to December 31, 1988. Tolman testified that he was paid for
the installation of the water system. T. 507. SIDCO was repaid for the costs of the
water system when lot owners purchased lots in the subdivision. T. 222. Therefore,
the developers, (Tolman and Walter) had no right to divide the water system into
thirds and transfer it to their respective corporations as part of their February 25, 1989
Settlement Agreement. Tolman and Walter, as trustees of WHWC, breached fiduciary
duties to WHWC when they signed the February 25, 1989 Agreement which
transferred the water system one-third to Eaglebrook, one-third to SIDCO and onethird to WHWC as of December 31, 1989.1 The jury specifically found that Tolman
breached his fiduciary duty to WHWC by allowing one-third of the water system to be
transferred to Eaglebrook. R. 1312. Tolman has not appealed that portion of this
lawsuit. Therefore, any rights that Eaglebrook obtained as to the one-third interest in
the water system were obtained illegitimately by way of Tolman's wrongful acts.
The February 25, 1989 Settlement Agreement (backdated to December 31,
1989) provided that SIDCO and Eaglebrook were to later enter into a Water

1

On July 24, 1991 Walter/SIDCO returned its one-third interest in the water system to
WHWC. Ex. P-26.
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Agreement with WHWC. Ex. P-15. The January 19, 1989 Water Agreement was the
water agreement entered into pursuant to the February 25, 1989 Agreement. In
litigation between Walter, SIDCO, Tolman and Eaglebrook, those parties signed a
Stipulation for Settlement dated January 10, 1991 wherein they agreed that the
January 19, 1989 Agreement was the water agreement contemplated by the February
25, 1989 Agreement. Ex. D-59. Paragraph 10 of the settlement agreement reads in
pertinent part as follows:
R.C. Tolman and Eaglebrook corporation specifically acknowledge that
that certain water agreement dated January 19, 1989 by and between
Shad Investments and Development Corporation and Winchester Hills
Water Company was in fact executed in furtherance of the above
mentioned [February 25, 1989] settlement agreement and for the
purpose of implementing paragraph 8 of the above mentioned settlement
agreement.
Therefore, on December 31, 1989 Eaglebrook wrongfully obtained title to onethird of WHWC's water system by way of Tolman's breach of fiduciary duty. The
January 19, 1989 Agreement was based upon Eaglbrook's wrongful possession of its
one-third interest in the water system.
When the Court, imposed the constructive trust on Eaglebrook as to the onethird interest in the water system it sanctioned and furthered Tolman's fraud by
imposing as a condition of the constructive trust the terms of the January 19, 1989
Agreement which agreement was based on Eaglebrook's wrongful ownership of onethird of WHWC's water system.
As set forth in the restatement of restitution, a constructive trust is supposed to:
[RJestore to the party property of which he has been unjustly deprived
and to take from the Defendant property the retention of which by him
13

would result in a corresponding unjust enrichment of the Defendant: in
other words the effect is to . . . put each of them in the position in which
he was before the Defendant acquired the property. Restatement of
Restitution, Section 160, Comt. D. 1937.
That has not happened in this case. WHWC and Eaglebrook have not been
restored to the same position they were in prior to December 31, 1988, the date that
Eaglebrook illegitimately obtained title to one-third of the water system. The January
19, 1989 Agreement simply furthered the Tolman's fraud against WHWC by adding
conditions to Eaglebrook's wrongful ownership of one-third of WHWC's water system.
But for Tolman's wrongful act, Eaglebrook never would have obtained title to one-third
of WHWC's water system on December 31, 1988, and the January 19, 1989
Agreement could not have imposed additional terms regarding Eaglebrook's
wrongfully held one-third interest in the water system.
CONCLUSION AS TO THE COURT IMPOSED CONSTRUCTIVE TRUST
Equity demands that WHWC and Eaglebrook should be placed in the same
positions they were in prior to Tolman's breach of fiduciary duty. That did not happen
in this case. The trial court abused its discretion when it did not order the immediate
return of the one-third interest of the water system to WHWC.
REPLY BRIEF CONCLUSION
This Court should set aside the directed verdict issues against WHWC and
allow WHWC's claims that Plaintiffs, or any of them, are liable to WHWC for 25 acre of
water to be presented to the jury.
Furthermore, this court should find that the trial court abused its discretion
when it added the terms of the January 19, 1989 Agreement to the constructive trust
14

imposed on Eaglebrook with regards to the Eaglebrook's one-third interest in the
water system. The court should rectify the trial courts abuse of discretion by either
ordering the trial court to alter the terms of the constructive trust such that the onethird interest in the water system be immediately returned to the WHWC, or this court
do the same through its equitable power.
RESPECTFULLY SUBMITTED this 5th day of October, 1995.

sffrev/AJ. wircpx
ESTFALL, WILCOX & WRIGHT
Attorney for Appellee/Cross-Appellant
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of the foregoing Reply Brief of
Cross-Appellant Winchester Hills Water Company, Inc., was served this 5th day of
October, 1995, to Plaintiff/Appellant's counsel via Federal Express, to the following:
Gary L. Paxton, Esq.
Susannah E. Kesler, Esq.
CLYDE, SNOW & SWENSON, P.C.
201 South Main Street, #1000
Salt Lake City, UT 84111-2208
Attorneys for Plaintiff/Appellant Tolman
and Cross-Appellees Eaglebrook Corp.
and Lava Bluff Water Company, Inc.
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